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1 | (APPEARANCES CONTI NUED)

2 For t he Def endant M. Bruce Freeman
Si rmons Foods: Hal |, Estill Hardw ck Gabl e
3 Gol den & Nel son, | nc.
320 Sout h Boston Avenue, Suite 400

4 Tul sa, Ol ahonma 74103

5 - - - - -

6 PROCEEDI NGS

7 July 5, 2007

8 THE CLERK: We're here in the matter of the Attorney

9 Ceneral, State of Okl ahoma, et al. vs. Tyson Foods, Inc., et
10 al . case nunber 05-CV-329-CKF. Parties please enter their

11 appear ance.

12 MR. BULLOCK: Louis Bullock for the State of Gkl ahoma.
13 MR. RIGGS: David Riggs for the State of Okl ahona.

14 MR. NANCE: Robert Nance for the State of Ckl ahoma.
15 M5. BURCH: Kelly Burch for the State of Okl ahona.

16 MR. GARREN: Richard Garren, the State of Ckl ahoma.
17 MR. HAMMONS: Trevor Hammons for the State of

18 &I ahona.

19 MR. CGEORGE: Robert CGeorge appearing for the four

20 named Tyson Def endants.

21 MR. BOND: M chael Bond appearing for the four nanmed
22 Tyson def endant s.

23 MR. MCDANI EL: Scott MDaniel for Peterson Farns.

24 MR. REDEMANN: Robert Redemann for the Cal-Miin

25 def endant s.
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1 not only for its analysis but also for the fact that in that
case Judge Eagan stayed not the state statutory clains, but
common | aw clains. The claimthat was stayed was a nui sance
claim And so Hol der, anong other things, stands for the

proposition that where the primary jurisdiction factors nandate

(2NN ¢ 2 IR N ¢S B\

deference to the adm nistrative agency, this Court should stay

7 not only the statutory clains but the conmmon | aw cl ai ns.

8 THE COURT: Well, and yet in Holder, if |I'm not

9 incorrect, | mean she recogni zed the old 1915 case of DuPont --
10 MR. GEORGE: Correct.

11 THE COURT: -- that distinguished between the English

12 rule and the Anmerican rule, which seens to nmake a whol e | ot of
13 sense, that the Okl ahonma Suprene Court in that 1915 case

14 rejected the English rule denying nonetary danages for common
15 | aw cl ai 8 when an al |l eged nui sance has been authorized by the
16 | egislature, saying in the United States there are

17 constitutional boundaries. Right?

18 MR. GEORGE: R ght. Absolutely.

19 THE COURT: So even though she found EPA had primary
20 jurisdiction, she recognized the continuing authority of the
21 DuPont case.

22 MR. GEORGE: Correct. But the inportance of that

23 anal ysi s under the rubric of DuPont, Your Honor, is that

24 notw t hstandi ng the point that you just nmade with respect to

25 injunctive relief under conmmon | aw cl ai nrs, DuPont and Hol der
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and I'll submt to you every Cklahona case that's been cited by
any of the parties in this case, stands for the proposition

t hat Gkl ahoma has recogni zed that the court |acks the authority
to enjoin a | egalized nuisance. So notw thstanding the fact
that there mght still be sone bal ance recovery of damages
under a common | aw cl ai m despite sone authorization by either
statute or an adm nistrative agency, with respect to whether
the power exists to enjoin conduct that has been authorized by
statute or adm nistrative agency, the cases are clear courts

| ack that authority. And in fact, Your Honor, that's the third
argunment that is presented in our notion and it's based on the

DuPont case as well as the Gty of Bartlesville case, it stands

for the same proposition, as well as that Title 50, Section 4
of the Ckl ahoma Statutes which says very explicitly "Nothing
whi ch is done or maintai ned under the express authority of
statute can be deened a nui sance."

THE COURT: But as you appear to admt, | nean that
argunent goes prinmarily to renmedy --

MR. CEORGE: Correct.

THE COURT: -- as opposed to dism ssal of the claim
and cause of action itself.

MR. GEORGE: That's correct. | would submt that Your
Honor has the authority to dismss a claimin part wth respect
to the renedy. For exanple, | believe the Court has the

authority and in fact should dismss the claimfor an
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i njunction under their nuisance count.

THE COURT: | under st and.

MR. CGEORGE: Because of the statutory programthat we
have just spent sone tine discussing, that very clearly the
Okl ahoma | egi sl ature has permtted under statutory authority
the land application of poultry litter. And so that is a
| egal i zed nuisance to the extent it is a nuisance. And Title
50, Section 4, as well as the DuPont case and the Gty of

Bartlesville case all would suggest, in fact nandate that an

injunctive relief claimbrought under a nuisance count be
di sm ssed in those instances.

THE COURT: Al right. But your primary jurisdiction
argunment doesn't go to the comon | aw cl ai ns anyway.

MR. GEORGE: | think it is extended by Holder in the
sense that Judge Eagan in Hol der applied primary jurisdiction
to the common | aw cl ai m of nui sance. So absolutely. Now where
all of this ties together, in ny view, is that Judge Eagan's
decision in Holder was directly limted to a claimfor
injunctive relief under a comon | aw cl ai m

THE COURT: Right.

MR, GEORGE: So | still think you have -- you have
sonme flexibility there in regard to injunctive relief versus
monetary clains, but the principle outlined under all three of
t hese doctrines is the same, and that is that injunctive relief

cl ai nrs whether they are pursued through statutory nmeans or
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t hrough common | aw cl ai ns cannot be applied agai nst conduct
that has been legalized. And that's what all of those cases
stand for.

Just to review to show t he consi stency, Your Honor, |
want to review just for a nonment the DuPont case and the Gty

of Bartlesville case because | think the parallels are quite

striking. It had been sone tinme since | had read DuPont and
had to rem nd nyself of the facts, but in DuPont you had a

def endant who operated a powder house where expl osives were

mai ntai ned and the plaintiff in that case who was a nei ghbor
was understandably a little upset about the idea of a powder
house being | ocated beside him And so he sued for an
injunction, that the court enjoin the operation of the powder
house. And there was an earlier version of Title 50, Section 4
that back in 1915 was codified as Section 6968 that's discussed
in that, but the |language is the sane. That was an issue and
was raised by the defendant. And the court found that, |'m
sorry, actually the statutory reference is 4253. The Court
found that another statute, Section 6986 authorized the
operation of powder houses. And in fact under that statute the
state had undertaken to regul ate the business of powder houses.
The statute required in that instance that the owner and
operator of a powder house register with the Gkl ahoma
Departnent of Mnes. Well, there's a registration conponent

obviously with respect to the poultry farners involved in this
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1 particul ar statute have specifically found that the conmon | aw

2 remains in force and effect unless it is explicitly provided to
3 the contrary in a statute. And there is nothing in the Poultry
4 Act or the CAFO Act that evidences any intent whatsoever to

5 preenpt common law. In fact, common law is a very integral

6 part of our state's conprehensive environnent schene.

7 And as you' ve heard di scussed in another context,

8 Title 27A: 2-6-105 which is the Environnental Quality Code

9 specifically provides that it's unlawful to cause pollution and
10 to place waste in a location that it's likely to cause

11 pol lution and it declares such pollution or placenent of waste
12 to be a public nuisance. Thus, under our state statute, as

13 wel | as under common law, it's illegal to cause pollution and
14 create public nuisances. It's always been that way and it

15 remai ns that way today. So...

16 THE COURT: Well, let's read that argunent contai ned
17 on page 3, | guess in what appears to be the light in which it
18 was i ntended. They are arguing here that they don't contend

19 that the common |aw cl ai ns were abolished. They say rather,

20 they nerely contended that because these |egislative enactnents

21 expressly authorized the conduct at issue, |and application of

22 poultry litter, such conduct cannot be declared unlawful. And
23 |"mreading that | guess in the context of M. George's
24 argunment, that they're saying, well, you can't enjoin the

25 application. They are not saying that the claimitself is not
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actionable, they are sinply, I think, carving out the renedy of
i njunction.

M5. BURCH: That's the way | take it, too, although
it's not very clear fromthe way that their briefs are witten
because it tal ks about preclusion or preenption of common | aw
and so that's why, that's why | want to enphasize it to the
Court, that if what we're tal king about is whether Title 50,
Section 4 applies in this instance, and i.e. whether the
defendants are legally authorized to conduct an activity which
is the subject of this lawsuit and therefore |legally authorized
to create a nuisance, that's a conpletely different issue in ny
m nd from whether or not there has been preenption or
precl usi on of common |aw rights and renedies.

THE COURT: Also in the context of dismssal actions
people like to view things as black or white. It also doesn't
di scuss the issue of authorized |l evels of application versus
whet her or not injunctive relief mght be appropriate with
regard to over-application.

M5. BURCH. Right.

THE COURT: Al right.

M5. BURCH R ght. And another inportant point about
Title 50, Section 4 is that it's just tal king about nui sances.
It says, "Nothing which is done or mmintained under the express
authority of a statute can be deened a nui sance."” Yet the

def endants appear to be relaying on that for their argunent






